World Bank’s Draft Safeguards Fail to Protect Land Rights and
Prevent Impoverishment: Major Revisions Required

At last year’s Annual World Bank Conference on Land and Poverty, the Bank publicly
committed to ensuring that its new environmental and social safeguards would be
informed by the Voluntary Guidelines on the Responsible Governance of Tenure of
Land, Forest and Fisheries, which were adopted by all 125 members of the Committee on
World Food Security in 2012. ' President Kim said that “additional efforts must be made
to build capacity and safeguards related to land rights.”* Civil society groups and UN
welcomed the specific focus on land tenure as an ‘emerging issue’ in the first round of
consultations and dedicated significant time, expertise and resources into providing the
Bank V;/ith detailed input and analysis to inform the process of drafting safeguards on land
issues.

Yet, the draft Environmental and Social Framework currently under consideration fails to
reflect the Voluntary Guidelines in every important way and fails to adequately respond
to or incorporate years of input from civil society and experts around the world. Not
only does the draft Framework fail to include a comprehensive set of safeguard standards
on land tenure and land rights, as is acutely needed, alarmingly, it actually acts to narrow
the scope of the current policies and weaken land rights protections for poor and
vulnerable groups.

‘Opt-out’ clause on safeguards for Indigenous Peoples

Most shockingly, the draft Framework provides an opt-out option for governments who
do not wish to provide essential land and natural resource rights protections to Indigenous
Peoples within their States.” This regressive clause, if adopted, would represent a wink
and nod by the World Bank to governments that they should not feel compelled to respect
international human rights law, and can violate the fundamental right to land, territories
and resources and to self-determination of indigenous peoples. The Executive Directors
of the World Bank that represent States that are party to the International Covenant on
Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights have an international law obligation to reject this provision.’

Major dilutions of involuntary resettlement policy
The primary objective of the Voluntary Guidelines is to promote improved governance of

land tenure, including in relation to expropriation and resettlement. In contrast, the draft
Framework eliminates key measures in the current Bank policy that are essential to the

; http://www.worldbank.org/en/news/press-release/2013/04/08/world-bank-group-access-to-land-is-critical-
Ibid.

3 See, for example: http://tinyurl.com/oynamtt; http://tinyurl.com/pztsxy5 and

http://tinyurl.com/p9wdm32.

* ESSI, para 28.

> See article 1 of the ICCPR and ICESCR, with an affirmation and elaboration of the right of self-

determination for indigenous peoples in the United National Declaration of Indigenous Peoples (UNDRIP).




responsible governance of projects that cause physical and economic displacement. It
removes the critical requirements in relation to resettlement-planning instruments,
including baseline data, and weakens requirements to assess alternatives, in order to
avoid or minimize displacement. Contrary to the Voluntary Guidelines and human rights
law instruments, it fails to ensure that projects supported by the Bank that result in
displacement have a legitimate public purpose and general welfare value. It dilutes
requirements for information disclosure, consultation and participation of displaced
persons in resettlement planning, implementation and monitoring. It massively dilutes
Bank appraisal and supervision responsibilities for resettlement planning and execution,
relying on self-assessment and self-reporting by the borrower and approving
displacement-inducing projects without conducting due diligence on comprehensive
resettlement plans. The effect is that the draft ESF seriously weakens protections for
people who will be evicted from their homes, land and livelihoods, increasing the risk
that Bank-financed projects will impoverish people, exacerbate inequality and cause
human rights violations.

The resettlement policy should be brought into line with international human rights
standards and the overall Framework must ensure that the Bank maintains its
responsibility for ensuring compliance during the planning and implementation of
resettlement.

Exclusion of land-administration projects from resettlement safeguards

Unlike current Bank policy, the draft exempts land titling/regularization and land use
regulation activities from ESS5.° That means that people whose land rights are made
insecure through a Bank-financed land administration project, because, for example, they
are not determined to have ownership rights, are left completely vulnerable to forced
eviction by their government, without any safeguards protections from the Bank. This is
antithetical to the sprit and letter of the Voluntary Guidelines on Land Tenure and in
violation of human rights instruments that promote security of tenure and protect against
forced evictions. As those displaced will almost always be the urban and rural poor, it is
also manifestly contrary to the goals of extreme poverty eradication and shared
prosperity.

The resettlement policy should apply to all Bank-assisted projects, including land
administration projects, in order to protect persons whose tenure rights or arrangements
are denied, revoked or restricted and are thus subject to displacement.

Insufficient protections against land-grabbing
One of the most important parts of the Voluntary Guidelines is the protections it sets out

to ensure that large-scale land acquisitions do not undermine the tenure rights of, inter
alia, rural farmers, and indigenous peoples, including pastoralists. The Bank’s draft

% ESS3, para 5(d) and (e). OP 4.12 excludes only disputes between private parties in land titling projects
from its application (footnote 8), but does not exempt land titling projects wholesale, and has been
interpreted to apply to people to be evicted from land registered as State or public land.



safeguards Framework does not incorporate such protections.

ESS5 excludes from its scope of application voluntary market transactions.” A footnote
adds that: Special care must be taken with respect to voluntary transactions of significant
areas of land (for example in the case of large-scale transfers of land for agricultural
investment purposes) to ensure: (a) that land and land use rights of all affected people
have been respected; (b) that individuals, groups or communities affected by the transfer
are informed of their rights, have full access to reliable information concerning
environmental, economic and social impacts and have the capacity to negotiate fair value
and appropriate conditions for the transfer of their land; (c) that appropriate benefits-
sharing and grievance redress mechanisms are put in place; and (d) that terms and
conditions of the transfer are transparent.”

While the description of conditions for voluntariness are welcome, the footnote raises
more questions than it answers. The inclusion of the reference to large-scale transfers of
land begs the question as to why the Bank would be supporting activities that involve or
encourage large-scale land transfer for agricultural investment in the first place. The
footnote displays a recognition by the Bank that such transfers are, in practice, often
involuntary in nature and cause forced displacement. And yet all that is asked by the
Bank of its borrowers is that they take care in ensuring the conditions are present. Beyond
this request, no further safeguards apply to protect against large-scale land grabbing, a
phenomenon that has reached crisis proportions in the global south.

Bank safeguards must ensure that agriculture projects do not infringe the tenure rights
and arrangements of people and communities with land and natural resource-based
livelihoods, including smallholder food producers, fisher folk, herders and forest
dwellers. These land and natural resource users should be the primary beneficiaries of
any such project, including through the strengthening of their tenure security and
increasing their access to productive resources. As one way to ensure this, the types of
conditions of a voluntary transfer currently described in the footnote should be included
as actual safeguard requirements whenever a Bank-supported operation involves or
facilitates land transactions for agricultural investments.

No objectives or serious measures to protect land rights of the poor

Under the draft framework, amongst the list of social risks and impacts that the Bank and
Borrower should take into account in their due diligence and social assessment,
respectively, are:

“risks or impacts associated with land and natural resource tenure and use,
including (as relevant) potential project impacts on local land use patterns and
tenurial arrangements, land access and availability, food security and land values,
and any corresponding risks related to conflict or contestation over land and
natural resources.””

T ESS5, para 5(a).
8 ESSS, footnote 11.
® ESP, para 4(b) and ESS1, para 26(b).



While we agree that such risks and impacts should be assessed, the inclusion of this
clause alone is a far cry from ensuring that the safeguards framework is informed by the
Voluntary Guidelines. There are no objectives pertaining to each of these potential risks,
and no measures are outlined to ensure that identified risks are avoided and mitigated.
Instead there are vague requirements of assessment of risk and the application of a
“mitigation hierarchy”, which only requires adverse impacts to be compensated when
“technically and financially feasible.”'’

During the first phase of consultations, civil society groups recommended a range of
substantive safeguard measures to ensure that Bank-assisted operations that impact on
land rights:

» Do not weaken, impede or restrict tenure rights to land, housing or natural
resources in any manner that violates human rights, including the right to
adequate housing, the right to food, the right to non-discrimination and the right
to equal protection of the law;

» Avoid and minimize the risk of conflict over land and natural resources, and make
every effort to address any conflicts that arise from Bank operations;

» Support and strengthen recognition of the specific land tenure and resource rights
of indigenous peoples and the particular protections developed to ensure the
development process does not weaken or impact on these rights;

» Strengthen, secure and prioritize the tenure rights of vulnerable and marginalized
people so that they enjoy, at minimum, legal protection against forced eviction
and illegitimate use by others of their land and natural resources;

» Promote more equitable use of, access to and control over land, housing and
natural resources, with particular attention to the rights of women.

If the Bank is serious about supporting the implementation of the Voluntary Guidelines
on Land Tenure and doing no harm, as it has repeatedly professed, it must ensure that its
own policies and procedures actually safeguard the land rights of the poor.

Signed by:

1. Accountability Counsel

2. ACT NOW! PNG
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6. Aksi! — Indonesia
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8. American Jewish World Service
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' ESS1, para 25.
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